Abstract
INTRODUCTION
Being endowed with natural resources should be a synonym for wealth and development, however recently natural resources have been labelled a 'curse'. Th e 'resource curse' denotes the paradox under which regions, or countries, rich in raw natural resources have a tendency to be less economically developed than other countries with fewer natural resources. 1 Also labelled 'the paradox of plenty', 2 the 'resource curse' specifi cally concerns countries with high value non-renewable resources like minerals and fuels, and which tend to have less economic growth and worse development outcomes than countries with fewer natural resources. Th ere is also a correlation between abundance of high value natural resources and confl icts. 3 Most of the recent confl icts have had a strong connection between exploitation, natural resources and violence. 4 Th e link between natural resources and confl icts is so deeply entrenched that such confl icts have been labelled 'resource wars'. 5 At the heart of such confl icts, the fi ght to gain control over natural resources is either a goal in itself or a way to fuel the confl ict in providing resources to support the war eff ort. 6 Th e fi ght to control natural resources has resulted in confl icts between national authorities and regional factions (Biafra, Cabinda, Katanga) or more general civil wars (Democratic Republic of Congo and Sudan). 7 Overall, control, ownership and exploitation of high value natural resources have oft en led to two types of situations: confl icts and extreme poverty.
Very little legal analysis has been undertaken on the elementary issue of ownership and control of natural resources. Legally, control over natural resources is traditionally one of the attributes of State sovereignty, 8 but under human rights law it is also an issue of peoples' rights. Th e right of peoples to freely dispose of their natural resources is affi rmed in common Article 1 of the two International Covenants. It affi rms that:
All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic 1 Intersentia co-operation, based upon the principle of mutual benefi t, and international law. In no case may a people be deprived of its own means of subsistence. 9 Despite such prominence within international human rights law, the right of peoples to freely dispose of their natural resources has been remarkably inconsequential in legal jurisprudence. Parallel to this legal insignifi cance, the issue of control over natural resources is increasingly becoming a rallying cry for many people around the world. 10 Most peoples not only do not participate, or benefi t from the exploitation of their natural resources, but in several situations the exploitation of the natural resources has expressly gone against their interests and fundamental human rights.
Th is article aims at analysing to what extent the right of peoples to freely dispose of their natural resources could serve as a platform for people to reclaim their fundamental right to benefi t from the exploitation of their own natural resources and not suff er from the 'curse' of such resources. To undertake such analysis the article is divided into three main parts. Th e fi rst part focuses on the emergence of a right for peoples to freely dispose of their natural resources under international law. As examined, there is a fundamental dichotomy in international law when it comes to control over natural resources since two legal personalities are entitled to some form of control over the resources: States and peoples. Th is dichotomy is the result of the development of two branches of international law that focus on diff erent actors but address the same right: the right to dispose of the natural resources. Th e fi rst part asks whether human rights affi rmation of the right for peoples to freely dispose of their natural resources is not an 'utopian' ideal that is ultimately overshadowed by the principle of State sovereignty over the same natural resources.
Th e second part of the article examines how the issue of natural resources has become a central normative argument for the rights of indigenous peoples and for the rights of peoples to have access to food and water (subsistence rights). In analysing the current articulation of the right of peoples to freely dispose of their natural resources, it asks why such a right is becoming 'restricted' in its current interpretation regarding its scope, as in recent years it is mainly indigenous peoples who have managed to claim such a right and not all peoples. Similarly in relation to its content, it has become a right mainly associated with access to water and food and not all natural resources. Despite the importance of such developments, the article examines why a right, which was granted to all peoples over all natural resources, has become restricted in its application.
Th e third part examines to what extent the right of peoples to freely dispose of their natural resources has been 'forgotten', or side-tracked, within the development of other expanding branches of international law. International investment law has been one of the most prolifi c areas of international law in recent years; arguably this is partly due to the expansion of international regulatory frameworks on investment treaties regarding the exploitation of natural resources. 11 Th e article explores to what extent the right of peoples to freely dispose of their natural resources could, or should, potentially play an important legal role in future disputes over investments involving natural resources. Likewise, recent developments regarding international environmental law are bringing a new angle to the issue of control over natural resources. International environmental law is witnessing the emergence of new regulations to restrict the use of remaining natural resources with the aim of preserving these resources. Under the new regulatory frameworks, key natural resources are becoming part of a global market that is externally controlled. In this arena of trading and control of natural resources, little, if any, attention is dedicated to the right of the local population to freely dispose of their natural resources. Th e article examines to what extent such a fundamental human right has been predominately absent in the development of a new international legal framework regulating the trading and preservation of natural resources.
UTOPIA: STATES VERSUS PEOPLES?
Th e issue of control over natural resources predominately emerged from two spheres of international law that developed principally during the 1960's; the postcolonial agenda for a new international economic order that put the emphasis on State sovereignty over natural resources, and decolonisation and human rights law supporting the rights of peoples to reclaim control over their natural resources. Th is 'double birth' gives rise to a very ambiguous discourse under international law as to who the rights holders are (States or peoples) and leading to further opacity over its normative content. Th e following analysis examines to what extent the principle of sovereignty over natural resources overshadowed the emergence of a human rightsbased approach to the right of peoples to control their natural resources. It then explores how this start created an ambiguous discourse on the exercise of the rights of peoples to freely dispose of their natural resources. Its mandate was to conduct a full survey of the status of permanent sovereignty over natural wealth and resources as a basic constituent of the right to selfdetermination. 16 In the following years, the movement for decolonisation provided a strong platform for the development of international law on the issue of control over natural resources. Exploitation and control of natural resources having been central to colonisation, it was only logical that it also became vital to the decolonisation movement. 17 Th is renewed focus on sovereignty over natural resources aimed at ensuring that peoples that had lived under colonial exploitation could now gain their rights to benefi t from the exploitation of the resources found within their territories. 18 Probably the clearest expression of the close relationship between decolonisation and control over natural resources was expressed in the 1960 Declaration on the Granting of Independence to Colonial Countries and Peoples. Th e declaration marked an important step in the affi rmation by the newly independent States of their rights to take full control over their natural resources. Its preamble affi rms "that peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based However, another Resolution entitled "Concerted action for Economic Development of the Less Developed Countries" was adopted on the same day and invited States to respect the "sovereign rights of every State to dispose of its wealth and its natural resources." 20 Hence, two resolutions of the General Assembly adopted on the very same day put forward the need to respect sovereignty over natural resources, but in one resolution peoples are the subjects while in the other States are. Th is ambiguity as to who are the subjects and rights holders of the rights to natural resources was to remain a central feature in the development of a right to control natural resources.
Two years later, in 1962, the General Assembly adopted resolution 1803 (XVII) entitled "Permanent Sovereignty over Natural Resources." 21 Th e preamble declares that "any measure in this respect must be based on the recognition of the inalienable right of all States freely to dispose of their natural wealth and resources in accordance with their national interests, and on respect for the economic independence of States." Th e preamble also notes that: "the creation and strengthening of the inalienable sovereignty of States over their natural wealth and resources reinforces their economic independence." Based on such premises, paragraph 1 states:
Th e right of peoples and nations to permanent sovereignty over their natural wealth and resources must be exercised in the interest of their national development and of the well-being of the people of the State concerned. 22 Th is introduced the idea that the interest of the people might be a limitation to States' sovereignty over natural resources. Probably one of the most important elements of the 1962 resolution was the affi rmation that States, including colonial States, have to exercise their sovereignty over natural resources "in the interest of the national development and of the well-being of the people." As Cassese spells out in his book on self-determination: "Given that the people of every sovereign State have a permanent right to choose by whom they are governed, it is only logical that they should have the right to demand that the chosen central authorities exploit the territory's natural resources so as to benefi t the people. Within this framework, States are clearly the holder of such a right, with the only constraint that they should exercise such a right to support the well-being of their own peoples. However, it would be wrong to stop the analysis here, as in parallel to the affi rmation of a principle of sovereignty over natural resources for States, the issue of control over natural resources has also been developed as a right for peoples under another branch of international law, namely human rights law.
PEOPLES' RIGHTS OVER NATURAL RESOURCES: AN AMBIGUOUS RIGHT
In international human rights law the issue of control over natural resources was given a prominent place by being inscribed in Article 1 of the two international Covenants. With common Article 1(2), control over natural resources became a central aspect of the exercise and enjoyment of peoples' right to self-determination. Th e fact that article 1 of the two Covenants puts forward the same right to self-determination deserves to be highlighted. It is the only common article building a bridge on the divide between civil and political rights and economic, social and cultural rights. It is also the fi rst article of some of the fi rst binding international treaties on human rights. 32 Th is position cannot be brushed aside. Classically, Article 1 on self-determination is oft en understood as being divided: in paragraph 1 focusing on the so-called 'political' aspect of self-determination; and in paragraph 2 focusing on the 'economic' aspect of selfdetermination. Th is dichotomy is not only erroneous as paragraph 1 includes political, economic and social development, but it also fails to capture the central importance given to the issue of control over natural resources. Paragraph 2 is very specifi c to control over natural resources, which clearly is one aspect of economic development, but only partially since 'economic self-determination' is much broader and should include all other aspects of economic development covered in the fi rst paragraph. Th e inaccurate partition that sees paragraph 1 as the political aspect of self-determination and paragraph 2 as its economic wing, has more to do with the historical division between civil and political rights and economic, social and cultural rights, a divide that was not reproduced in article 1 which is common to both Covenants. In many ways, the correct label given to paragraph 2 should be 'natural resources self-determination'. Beyond the purely semantic aspect, what matters is that under Article 1 the distinction is not between political and economic self-determination but rather the emphasis is on the specifi city of control over natural resources, which is set aside in a distinct paragraph. Th is specifi city of control over natural resources, or the resources aspect of self-determination, shows how this issue is signifi cant and specifi c. One might also add that it shows how the two Covenants are ground-breaking regarding the comprehension of self-determination, which encompasses the right of peoples to 32 See also the fact that only India and Bangladesh have made a reservation regarding the scope of Article 1 (limited to foreign occupation).
freely dispose of their natural resources. Under the current global economic system, which is so focused on the exploitation of natural resources, this fundamental aspect of self-determination is undeniably meaningful.
To understand the extent to which the article is far reaching, it is necessary to go back to its draft ing history. 33 Originally, the reference to natural resources was integrated into paragraph 3 of draft Article 1 to the two Covenants. It read:
Th e right of peoples to self-determination shall also include permanent sovereignty over their natural wealth and resources. In no case may a people be deprived of its own means of subsistence on the grounds of any rights that may be claimed by other States. 34 Th e proposed draft faced strong opposition from most of the Western industrialised States. As noted by Nowak in his commentary on the ICCPR, the wording of this draft article introduced by Chile "was heavily amended to the point that its legal meaning has become extremely unclear." 35 Two principle issues became the centre of deliberation during the draft ing process.
Th e fi rst issue concerned the insertion of the notion of 'permanent sovereignty' in an article concerning peoples' rights, not States. Hence the fi rst objection to the draft ing of this paragraph was a pragmatic one as it highlighted that including 'permanent sovereignty' was itself a contradiction since international law was already asserting that States exercised permanent sovereignty over natural resources, not peoples. As highlighted earlier, States' right to permanent sovereignty over their natural resources was becoming a strong principle of international law, being given prominence in several UN declarations and resolutions throughout the 1960s. However, on the other side of the spectrum it was argued that the right to self-determination and the concept of permanent sovereignty over natural resources should refl ect "the simple and elementary principle that a nation or people should be master of its own natural wealth or resources." 36 Ultimately the reference to 'permanent sovereignty' was removed. In the trade off , the reference to the fact that peoples "shall" have a right to self-determination over their natural resources was changed to the more positive affi rmation that peoples "have" such a right, making the right much more undeviating.
Th e second issue of concern related to the scope of the right to self-determination. 'dangerous', since "it would sanction unwarranted expropriation or confi scation of foreign property and would subject international agreements and arrangements to unilateral renunciation." 37 Th is concern resulted in the insertion of two major limitations to peoples' right over natural resources: such a right should not impair or confl ict with international treaties that aim at promoting international economic cooperation; and it may not violate international norms protecting the rights of foreign investors. Th e issue of protecting foreign investments was seen as particularly important. It was emphasized that the right to self-determination "was not intended to frighten off foreign investment by a threat of expropriation or confi scation; it was intended rather to warn against such foreign exploitation as might result in depriving the local population of its own means of subsistence." 38 Regarding foreign investments, the draft ing history of Article 1(2) shows that the aim of the draft ers was dual -to ensure that the expropriation or nationalisation of foreign investments would be adequately protected and compensated, and that such a right would not undermine foreign investments. 39 Th e introduction of a restriction to self-determination to protect foreign investment engendered a much larger debate on the potential limitations to peoples' right to control their own natural resources. As noted:
It was feared that States might invoke allegedly acquired rights in order to thwart the implementation of the right of peoples to self-determination and to the control of their natural resources. Concepts such as public order or prevention of disorder, which were open to broad interpretations, might easily nullify the whole concept of self-determination. 40 In general, the limitations added to the right to self-determination over natural resources were seen as a potential Pandora's box that could open the opportunity for States to seriously undermine peoples' rights. As a result, an additional provision was added to each of the Covenants. Article 47 of the ICCPR and article 25 of the ICESCR further stipulate that: "Nothing in the present Covenant shall be interpreted as impairing the inherent right of all peoples to enjoy and utilize fully and freely their natural wealth and resources." Hence, when focusing on the rights of peoples to freely dispose of their natural resources it is necessary to look beyond common article 1, as this right is also re-affi rmed in other articles of the two Covenants, making it one of the few human rights to be stipulated twice in the same instrument. As Cassese notes, 37 Ibid, para 20. Intersentia these provisions were inserted in the Covenants much later than article 1(2) and were aimed at 'rectifying' it. 41 As an illustration, during the debate that led to the adoption of article 25 of the ICESCR, the delegate from Ethiopia highlighted that one of the rationales to include such an article was the eff ort of "underdeveloped countries to seek to protect their resources against the imperialist powers which sought to exploit them under the cloak of technical assistance or international economic co-operation." 42 Th is statement echoes the position of several other countries supporting the inclusion of article 25, which viewed the restrictions on the rights of peoples to dispose of their own natural resources as a way of ensuring the continuous economic exploitation of such resources. Fourteen States introduced the new draft article aft er article 1 had already been adopted. 43 Th e draft ing of this article raised huge debates in the Th ird Committee of the General Assembly. Several States opposed the introduction of the article stressing that it would run against the content of article 1, with the representative of the United Kingdom highlighting "that the proposed article created an internal contradiction within the Covenant, which would render the Covenant impossible of interpretation." 44 In the end, the article was adopted with 75 votes in favour, four against and 20 abstentions. 45 Th e equivalent article 46 of the ICCPR was adopted the following month in November 1966, with less discussion following the prior adoption of article 25 of the ICESCR.
Hence, the two Covenants off er an ambiguous approach regarding peoples' rights to dispose of their natural resources: it is a qualifi ed right under article 1, and an absolute right under article 25 of the ICESCR and 46 of the ICCPR. From the very beginning, at the draft ing stages, the two issues that will haunt the right of peoples to freely dispose of their natural resources were raised; the defi nition of who are the rights holders (peoples or States) and its limitations, especially when it comes to the protection of foreign investments.
In the development of human rights law, the next step regarding the affi rmation of peoples' right to control their natural resources came with the adoption of the African Charter on Human and Peoples' Rights. 46 Neither the European Convention on Human Rights nor the American Convention on Human Rights address the rights of peoples to control their natural resources. For a review of the draft ing history of these two conventions and the reason for the non-inclusion of self-determination, affi rms: "All peoples shall freely dispose of their wealth and natural resources. Th is right shall be exercised in the exclusive interest of the people. In no case shall a people be deprived of it." Compared to the language used in the international Covenants, the African Charter put a greater emphasis on the "exclusive interest" of the peoples. Th is is more far-reaching than the rights of peoples to use their natural resources for their own ends since it puts forward the notion that the interest of the people should be the exclusive driving force behind any use of natural resources. 47 However, the language used in this article creates ambivalence on whether peoples or States are the right holder of the right to self-determination over natural resources. Adding to such ambiguity, paragraph 4 of the same article stipulates: "States parties to the present Charter shall individually and collectively exercise the right to free disposal of their wealth and natural resources with a view to strengthening African unity and solidarity." Under this phrasing it seems that States are the right holders of a right over natural resources. Kiwanuka sees this as an expression of a State's duty to act as trustee of their own peoples. 48 While the right is clearly a right that belongs to the people, States are the entities who will ultimately exercise the enjoyment of the right. 49 More generally, the phrasing used in the African Charter is representative of the general ambivalence regarding the right to freely dispose of natural resources under human rights law. Clearly, with the adoption of the two Covenants and the African Charter, international human rights law supports the claim that the right to freely dispose of natural resources is a right of the people. 50 But at the same time, the human rights framework has not entirely dealt with the controversial issue of how such a right interacts with the international legal principle of States' sovereignty over their natural resources. 51 While human rights law supports and affi rms that peoples are ultimately see: Th omas Buergenthal, 'Th e American Convention on Human Rights: Illusions and Hopes ' (1971-1972) Note that the American Convention on Human Rights does not address the issue of control of the natural resources (or self-determination) and that the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights ('Protocol of San Salvador') mentions it only in its preamble.
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For an enlightening discussion and analysis on whether the right belongs to the peoples or the states see: E. Duruigbo, 'Permanent Sovereignty and Peoples' Ownership of Natural Resources in International Law ' (2006) 
the holders of the right to freely dispose of their natural resources, in practice such a right clashes head-on with the international legal principle of State sovereignty over such resources. Th is goes to the heart of the fundamental complexity of the international legal system, which has been developed by States and for States, while allowing some room for peoples' and individual rights within the system under the banner of human rights law.
Of all the human rights issues that are directly challenging States' absolute sovereignty over their peoples and territories, control over natural resources probably remains one of the most contentious. Under the contemporary drive to exploit natural resources and the value of such resources, such a claim might even be perceived as utopian. Th e somewhat imperfect human rights affi rmation that people should freely dispose of their natural resources could be seen as idealistic since ultimately governments are de facto and de jure exercising control over the natural resources. 52 More positively, the affi rmation of a right for the people could be seen as a compromise that needed to be reached to articulate the fundamental idea that States should exercise control for the interest of their peoples. From this perspective, the affi rmation of a people's right over natural resources creates a restriction to States' sovereignty, namely that States must ensure that their people freely dispose of their natural resources. Th is compromise remains extremely ambiguous with the affi rmation of two rights holders. Nonetheless, human rights law proposes an alternative to the overarching principle of States' permanent sovereignty over natural resources and puts forward the perspective of peoples' fundamental right over their own natural resources. Only the practical implementation of the right of people to freely dispose of their natural resources can guide us on the impact of such an affi rmation; the next part of this article delves into the operationalization of such a right.
3.
A RESTRICTED RIGHT: CONSENT AND SUBSISTENCE Despite being at the centre of these controversies, the right of peoples to freely dispose of their natural resources has remained a toned-down issue in human rights jurisprudence. However, in recent years, a peoples' right to freely dispose of their natural resources has been reclaimed and used in two principal contexts. First, this right has been anchored as one of the key rights for indigenous peoples. Second, the right has been summoned in situations where peoples have seen their right to access food and water inhibited. Th e following analysis, in focusing on these two situations, examines why such a right granted to all peoples has become restricted to specifi c situations.
INDIGENOUS PEOPLES AND NATURAL RESOURCES: A RIGHT TO CONSENT
Under international law, one of the central claims by indigenous peoples is for the recognition of their fundamental rights over their lands and territories. 56 Th is territorial claim includes a strong call for the recognition of their rights over the natural resources contained in their ancestral lands. For most indigenous communities the notion of territory includes a collective rights-based approach to the access, disposal and use of the natural resources. Th is has been captured in the UN study on indigenous peoples' permanent sovereignty over natural resources. 57 Th e study has notably highlighted that for indigenous peoples, a territorial claim implies the direct enjoyment of their right to self-determination over their natural resources, including the right to freely dispose of such resources. It is within this context of territorial claims that one of the most advanced practical implementations of the right of peoples to freely dispose of their natural resources has taken place. Th is has been achieved through the practical 'operationalization' of the right to freely dispose of natural resources at two levels. Th e fi rst application of indigenous peoples' rights to freely dispose of their natural resources came with the development of a strong legal corpus on the rights of indigenous peoples to their lands. In claiming land rights, indigenous peoples made clear that such a right to the land should include the natural resources contained in the territories. In the words of the Inter-American Court of Human Rights in the Saramaka case against Suriname, indigenous peoples' land rights would be rendered meaningless "if not connected to the natural resources that lie on and within the Intersentia land". 58 At the international level, the Human Rights Committee has made a direct connection between article 1 (2) of the ICCPR and indigenous peoples' right to lands. 59 In several of its observations on States reports, the Human Rights Committee has highlighted that in the case of indigenous peoples article 1 comports an obligation to ensure a right for indigenous peoples to control their lands and natural resources. 60 For example, in the case of Norway, the Committee invited the Government to report "on the Saami peoples' right to self-determination under article 1 of the Covenant, including paragraph 2 of that article". 61 Th is aspect of a peoples' right to dispose of their natural resources is based on the special relationship that indigenous peoples have with their territory, and on the need to protect their right to that territory in order to safeguard the physical and cultural survival of such peoples. 62 Th is represents one of the very few practical implementations of common article 1(2) of the two Covenants within international human rights law jurisprudence.
Th e second meaningful application of the right of peoples to freely dispose of their natural resources is to be found in the development of the right to free, prior and informed consent. Th e right to free, prior and informed consent is central to the rights of indigenous peoples and is affi rmed in the UN Declaration on the Rights of Indigenous Peoples adopted in 2007. Article 32 of the declaration specifi cally provides that:
States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project aff ecting their lands or territories and other resources, particularly in connection with the development, utilization or exploitation of mineral, water or other resources.
While self-determination over natural resources is not specifi cally mentioned in this article, the development of the norm of free, prior and informed consent represents a direct application of the right of peoples to freely dispose of their natural resources.
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Th e establishment of a right to free, prior and informed consent before the exploitation of any natural resources contained on indigenous territory constitutes a concrete application of the right to freely dispose of natural resources. 63 Th e notion of consent is pivotal to the idea of a right for peoples to freely dispose of their natural resources. Th e interconnection between control over natural resources and consent is also strongly established within the jurisprudence. In a case concerning a Maya community in Belize, the Inter-American Commission recognised that the authorities had violated the rights of the community to property by allowing the exploitation of timber and oil on their ancestral lands. 64 Th e Commission highlighted that the exploitation of the resources contained on the lands of the indigenous community would require the fully informed consent of the community, which requires "at a minimum, that all of the members of the community are fully and accurately informed of the nature and consequences of the process and provided with an eff ective opportunity to participate individually or as collectives." 65 Th is approach was echoed in the African Commission on Human and Peoples' Rights decision in the case of the Endorois community of Kenya. 66 In this case the African Commission found Kenya in violation of article 21 of the African Charter affi rming peoples' right to freely dispose of their natural resources for not having undertaken proper consultation with the concerned indigenous community and not having obtained their consent. 67 To summarise, in the context of indigenous peoples' rights, the rights of peoples over their own natural resources has embraced two incarnations: as a right to use and enjoy the natural resources that lie within their traditional territories; and as a right to give or withhold their consent to any exploitation, exploration and extraction of natural resources in such territories. Th is calls for two main comments. First, while the emergence of a right to consent before the exploitation of the natural resources is certainly a positive development that underlines that peoples should be in control of the way in which their natural resources are used, it nonetheless represent a restricted application of that control. Strictly speaking, this does not constitute a full right to freely dispose of the natural resources but a right to consent when someone else undertakes such disposal. In other words, States maintain their absolute control over the natural resources, but when exploitation of these resources is taking place on indigenous territories they have to 63 See: Cathal Doyle and Jérémie Gilbert, 'Indigenous Peoples and Globalization: From "Development Aggression" to "Self-Determined Development" ' (2009) Intersentia obtain the consent of the indigenous communities before undertaking any exploitation. In this context, the application of the right of peoples to freely dispose of their natural resources is limited to a post-facto situation, when other actors decide on the use of the natural resources. Th e promise contained in the affi rmation that peoples should freely dispose of their natural resources is only partially realised when the authorities decide on the exploitation of the natural resources and seek the consent of the peoples aff ected; the idea that people should freely decide on the use is not yet attained. Nonetheless, it is certain that the emergence of consent as a practical application of the right to selfdetermination over natural resources is a signifi cant breakthrough.
Th e second comment relates to the scope of the application of the right to freely dispose of natural resources. Th is incarnation of the right over natural resources is limited to indigenous peoples only. It is because indigenous communities have a special attachment to their ancestral lands and are especially marginalised that they have a specifi c right to free, prior and informed consent. While clearly this is justifi ed due to the nature of indigenous communities' attachment to the land, it nonetheless raises questions as to the application of the right to freely dispose of natural resources as it applies to other communities. Th is restricted application raises a danger of compartmentalisation of human rights law under which only specifi c peoplesindigenous peoples -would have a specifi c right to freely dispose of their natural resources as expressed in the limited sense of consent. Nonetheless, the success of indigenous peoples in getting the recognition of their right to consent should serve as a basis for other communities in the vicinity of natural resources to push for the recognition that their right to freely dispose of their natural resources implies a fundamental right to consent to any form of exploitation of such resources. Th e development of a connection between self-determination over natural resources and the idea of consent should serve as a platform to develop a practical application of the somewhat theoretical right of peoples to freely dispose of their natural resources.
FOOD AND WATER: A RIGHT TO 'SUBSISTENCE'
A peoples' right to control their own natural resources usually resurfaces in the worst situations, when access to these resources becomes a question of survival, such as in the situation of famine or extreme drought. Th e formulation of article 1(2) of the Covenants indicates: "in no case may a people be deprived of its own means of subsistence." In this context Alston argues that common article 1(2) of the two Covenants should be understood as inviting States "to take measures to ensure that its own people are not in any case deprived of its own means of subsistence, including food […] and to investigate any situation where such deprivation is alleged to be occurring." 68 Th is interpretation of article 1(2) has gained some recognition. Th e landmark decision of the African Commission on Human and Peoples' Rights in Social and Economic Rights Action Centre (SERAC) and Another v. Nigeria focused on article 21 of the African Charter, which also affi rms that in no case shall a people be deprived of its means of subsistence. In this case, the African Commission found that the destruction and contamination of food sources (e.g. water, soil and crops) by the Nigerian government and by the Nigerian State oil company violated the right to food of the Ogoni people. In the Commission's view, the Government had violated Article 21 of the African Charter because of its failure to protect the right of the Ogoni people to freely dispose of their wealth and natural resources.
Th is correlation between the right to freely dispose of natural resources and the right to food has found some echoes in the work of the UN Special Rapporteur on the Right to Food, Olivier de Schutter, in the context of the global food crisis. Th e UN Special Rapporteur has put an emphasis on the correlation between largescale acquisition of land, notably in Africa, by major food-importing States that are losing confi dence in the global market as a stable and reliable source of food, and the consequent loss of control by the local people of their capacity to feed themselves. Th e Special Rapporteur has highlighted in his reports how this large-scale acquisition threatens peoples' right to food as well as their fundamental right to freely control the use of their natural resources. 69 In this context the application of the right of peoples to freely dispose of their natural resources is to ensure the realisation of their right to food. Th e focus is on access to natural resources to ensure food supply. As captured in a recent study undertaken on behalf of the UN Food and Agriculture Organisation:
Th e normative content of the right to adequate food has major implications for access to natural resources. In much of Africa, access to natural resources is a main source of food for the majority of the rural population. Land and water are central to food production. Forest resources provide a basis for subsistence harvesting as well as for income-generating activities (e.g. through timber production). Th ere is therefore an important relationship between realizing the right to food and improving access to natural resources. 70 Th e interconnection between the right to food and the right of peoples to freely dispose of their natural resources has gained momentum with the emergence of the concept of 'food sovereignty'. Using the human rights based argument of a combined right to food and self-determination, local communities and family farmers have called for the respect of their 'food sovereignty'. 71 One of the central aspects of the concept of 'food sovereignty' is the peoples' right to freely defi ne the food and agricultural policies that are best suited to them. While the concept of 'food sovereignty' is not part of the international legal human rights framework per se, it has become a central point of a legally based argument for the implementation of the right to food. As highlighted by a recent study from the Food and Agriculture Organisation: "Because of its diff erent conceptual underpinnings, the political (rather than legal) concept of food sovereignty places more specifi c emphasis on access to resources. (…) the food sovereignty framework provides more far-reaching ammunition than the right to food for calls to improve resource access." 72 Parallel to this development, the right of peoples to freely dispose of their natural resources has also been reawakened by the focus on the human right to water. Th e CESCR in its General Comment 15 has affi rmed: "Taking note of the duty in article 1, paragraph 2, of the Covenant, which provides that a people may not 'be deprived of its means of subsistence', States parties should ensure that there is adequate access to water for subsistence farming and for securing the livelihoods of indigenous peoples." 73 While the right to food and the right to water are stand-alone human rights, the right of peoples to freely dispose of their natural resources is becoming instrumental in the articulation of these rights by providing a solid grounding of their realisation as a right of peoples. Th is places access to food or water within the context of a right to subsistence. It primarily focuses on one aspect of the right of peoples to freely dispose of their natural resources, namely that "in no case may a people be deprived of its own means of subsistence." In this context, the right of peoples to freely dispose of their natural resources could be seen as a remedy to situations where States have not acted in the public interest of their own peoples resulting in food and water shortages -an approach not far from the 'remedial' understanding of self-determination under international law. 74 Th is approach to the right of peoples to freely dispose of their natural resources is, however, limited as it focuses on a postfacto situation when the use of the natural resources has not ensured the minimum to guarantee their subsistence. Again, this is a restrictive application of the inherent right of people to freely dispose of their natural resources.
Critically, the application of the right of peoples to freely dispose of their natural resources in this context highlights the fact that in many ways the battle is taking place 
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On the remedial aspect of self-determination, see: Hurst Hannum, 'Self-Determination in the PostColonial Era', in Donald Clark and Robert Williamson (eds), Self-Determination: International Perspectives (Palgrave Macmillan,1996), 12-44. at another level. Th e food crisis and the drinking water shortage have drawn attention to the sheer increase of foreign investments on agricultural lands, water and other natural resources in recent years. 75 In both situations the right of peoples to freely dispose of their natural resources has been claimed where peoples and their representative governments have lost control over the use of their natural resources to foreign investments. Ironically this contemporary clash between peoples' right to dispose freely of their natural resources and foreign investments goes back to the original debate in the draft ing of article 1(2) of the Covenants, in which the issue of protection of foreign investment was seen as fundamental and inscribed as one limitation to the right. In many ways, the battle to ensure that people maintain enough control over the use of their natural resources to secure their means of subsistence puts into perspective the fact that the battle for a proper realisation of the right to self-determination over the natural resources is taking place within international investment law. Increasingly, it is the law that is regulating the rights regarding the use of natural resources.
A FORGOTTEN RIGHT: FOREIGN INVESTMENTS AND CLIMATE CHANGE
Several branches of international law contain norms that are directly relevant to the exercise of the right of peoples to freely dispose of their natural resources. International law is traditionally compartmentalized into specialised branches that rarely cross-pollinate; 76 however, the issue of control over natural resources is becoming a key aspect in several of the expanding areas of international law. Th is notably includes international investment law, which is increasingly focusing on the rules and customs regulating investments over natural resources, or international environmental law, which is concerned with the preservation of these resources. Arguably these two branches of international law have seen some of the most rapidly expanding frameworks for the regulation of the use of natural resources in the last decade. In examining some of the recent developments of these diff erent branches of international law, the following part of this article analyses to what extent the rights of peoples to freely dispose of their natural resources has been integrated. It is argued that the right of peoples to freely dispose of their natural resources has been largely forgotten in the development of areas of international law that have had a direct impact on the issue of control over natural resources. Classically the branches of international law are consular and diplomatic law; international aviation law; international criminal law; international environmental law; international law of peaceful dispute settlement; international humanitarian law; international human rights law; law of the sea; international space law; international trade law; law of state responsibility.
Intersentia

FOREIGN INVESTMENTS VERSUS PEOPLES' RIGHTS?
From the very early stages the need to protect foreign investments has been a key fi gure in the development of the law regarding the use and control of natural resources. As examined earlier, the draft ing of article 1(2) of the two Covenants focused largely on the need to ensure respect for international norms regarding the protection of foreign investments. Broadly speaking, the international rules on foreign investment are concerned with both ensuring adequate security and non-discrimination of investors and allowing the host state some rights to control the actions of the foreign investors. 77 Investment in the area of exploitation of natural resources has played a central role in the development of international law on foreign investment. 78 While the correlation between control over natural resources and foreign investment is not new, it has gained some prominence in recent years. Numerous countries have profoundly reformed their national legislations to create more 'harmonization and stability' in their economic sector by remodelling in depth their regulatory framework on foreign direct investments concerning the exploitation of their natural resources. Th is has notably resulted in a large increase of foreign direct investments in the extractive industries sector. By and large, these legal frameworks have benefi ted industries involved in the exploitation of natural resources, but rarely the peoples living in the countries where these resources are exploited. 79 Th e right of peoples to freely dispose of their natural resources and the laws regarding the protection of foreign investments do not usually meet, and remain two very distinct areas of international law. However, in the last decade the recourse to arbitration over investments has dramatically increased, and several of these cases directly concern the control and use of natural resources. 80 Hence the closest encounter between these two sets of rules could probably be found in the area of arbitral investments disputes. While local populations and peoples do not have access to these arbitral settings, arbitral disputes on investments oft en concern the right of the State to curtail some of the foreign investments on their natural resources.
Th e connection between arbitral awards on investments and the human right to natural resources is still extremely tenuous. 81 Nonetheless, the inclusion of regulations relating to human health, the environment and public safety in some of the most recent Bilateral Investments Treaties (BITs) has contributed to the introduction of human rights based arguments in some of the arbitrations. 82 Th is has led to an increase of cases involving national authorities and investors on issues relating to water access and delivery, 83 tax treatment of foreign investors in the natural resource sector, 84 and environmental regulations. 85 A recent arbitration case has put into perspective how the right of peoples to freely dispose of their natural resources could be at the centre of investment disputes. In 2007, several investors from Italy and Luxemburg fi led a claim against the Republic of South Africa for violation of its obligations under two of its Bilateral Investment Treaties (BITs) under the arbitration settlement mechanism of the International Centre for Settlement of Investment Disputes. 86 At the heart of the dispute was the impact of new mining legislation, the Mineral and Petroleum Resources Development Act (MPRDA), adopted by the Parliament in 2002. Under the MPRDA, all existing mineral rights had to revert to the Government unless companies and corporations having mineral rights convert their "old order" exploration and mining rights into "new" rights under terms specifi ed in the new legislation. Th e foreign investors argued that this legislation was undermining their mineral rights without providing them with adequate compensation and was, as such, unfairly discriminating against them. 87 While not directly concerning peoples' rights to freely dispose of their natural resources, this case touches heavily on the issue of defi ning to what extent a government could regulate the exploitation of its own natural resources with the aim of guaranteeing social justice. Th e principal objective of the new national mining legislation was to increase the participation of historically disadvantaged and marginalised communities of South Africa by introducing the need to achieve 'Broad Based Black Economic Empowerment' targets when undertaking mining activities in the country. Th e aim was also to ensure the implementation of the constitutional principle that the country's natural resources belong to all its citizens, and that the Government bears responsibility for ensuring that the benefi ts from the exploitation of these minerals are equally shared. 88 Hence, at the heart of the dispute lay the issue of defi ning whether a country could introduce legislation aiming at ensuring a fairer disposal of the country's natural resources in the name of its peoples, something not far from a straight application of the rights of peoples to freely dispose of their natural resources. While in this case the claimants sought a discontinuance of the arbitral proceedings, the case is symptomatic of the increasing interconnection between the rules regarding foreign investments and a human rights based approach to natural resources. Several other recent cases of arbitration have concerned the privatisation of the delivery of public services, notably the delivery of essential natural resources such as water. 89 However, the fundamental issue of peoples' rights over natural resources has not yet been put formally in the balance. As summarised by Peterson and Gray: "While the arbitration of investment disputes has surged over the past few years, as yet, there are no known investment treaty arbitrations which have seen Tribunals explicitly grapple with the role of human rights which a host state may have international obligations to respect." 90 Several reasons can be advanced to explain the reluctance of the arbitral tribunals in applying human rights based arguments. Th e limitations concern both the subject of these arbitrations, as only investors and States are party to disputes, and the applicable law, as investment treaties are the specialised body of international law governing these disputes. Such arbitrations concern foreign investors and host States, not peoples. From this perspective, the right of peoples to freely dispose of their natural resources seems remote from this area of international investment law. However, the increased impact that foreign investments have directly on host States' ability to control freely the use of their natural resources is challenging traditional approaches to arbitration. While theoretically the principal relevant law remains the investment treaties, a human rights based argument could be used to support the host States' right to enforce its police powers or to mitigate the level of damages owed to investors.
While in the past the law governing foreign investments was mainly defi ned by consensual rules agreed between the parties, tribunals are increasingly referring to customary international law. 91 So far the right of peoples to freely dispose of their natural resources has not yet reached any arbitral tribunal but in the future there might be some scope for States to use this nascent legal argument. Th is could prove to be one avenue to ensure a human rights based approach to control of investment in natural resources. However, this implies a serious shift in the mind-set of host States, investors, arbitrators and international lawyers. Obviously arbitrators are called upon to resolve disputes, not to examine peoples' human rights, but when the investment dispute directly concerns the ability of a people to use essential resources, weight should be given to the impact an award might have on the well-being of the citizens of that country. Until now, most host States, investors and lawyers have shown very little regard to the issue of peoples' rights to freely use their own national natural resources. As highlighted by Peterson, the area of investment arbitration is still very much in development and not well known to human rights advocates. It will take a lot of ingenuity and creativity from lawyers, state offi cials and advocates to introduce a more human rights based approach into this fi eld. 92 Th e forgotten rights of peoples to dispose of their natural resources might prove to be a useful legal tool to support this inclusion. For the States, interest lies in providing them with legal support in their claims to regain control over their natural resources or to ensure the good use of these resources. In the near future, the on-going surge in foreign investment on agricultural lands and over scarce water resources might seriously undermine the capacity of several national authorities to regulate their food, land and water sectors, and ultimately runs contrary to the fundamental right of their own peoples to freely dispose of their natural resources. Arbitral disputes between foreign investors and host States over the control of these resources, when access is crucial to the local populations, could represent a platform where the 'forgotten' right of peoples to freely dispose of their natural resources could be revived. Until then, the law protecting foreign investment oft en denies the fundamental right of peoples to freely dispose of their natural resources.
ENVIRONMENTAL LAW VERSUS PEOPLES RIGHTS?
Th e recent concerns with climate change, loss of biological diversity and resources depletion have triggered some signifi cant developments in international environmental law. While the drive for reform is primarily guided by conservation, this inherently touches on the issue of determining the use of natural resources. approach that gives a market value to the ecosystem itself. In these debates, natural resources and their ecosystem are being valued by the external market. For example, one of the main outcomes of the climate change negotiations is the establishment of the Reducing Emissions from Deforestation and Forest Degradation (REDD) framework. While REDD still lacks a fully comprehensive structure, it nonetheless puts in place a 'carbon market' under which forests and forestry products are becoming fi nancial assets. 93 Th e way these natural resources are used will be determined by market considerations including the potential to attract forest carbon investment. Within this new framework the view of the local populations on the way their resources should be used is largely secondary. While there has been a call to recognise "the need for full and eff ective engagement of indigenous peoples and local communities" and their knowledge for monitoring and reporting REDD decisions, these references remain marginal. 94 Th e REDD framework is only one illustration of a range of initiatives, with others including the Kyoto Protocol's Clean Development Mechanism (CDM). Th e focus on supporting a transition from food production to agro-fuel production also lacks consideration of their direct impact on the local population's ability to use their own natural resources.
Th e projects developed at the international level to mitigate the eff ects of climate change have been especially in lacking any integration of a peoples' rights based perspective to the use of their natural resources. By and large, all these environmental initiatives, which are being slowly translated into legal obligations, fail to fully integrate the potential impact that they might have on the local populations' right to use and dispose of their own natural resources. Some of the most recent developments have started to introduce a human rights perspective into the climate change negotiations, however, the focus is primarily on highlighting how individuals and communities are adversely aff ected by climate change. 95 Likewise, while the debates on climate change have fi ltered into the human rights arena with several notable studies, reports and resolutions from human rights bodies, the emphasis has predominately been on highlighting the consequences of climate change on human rights. 96 Th e fact that the new frameworks establishing mechanisms to mitigate the eff ects of climate change are directly aff ecting the ability of the local population to freely defi ne the use of their own natural resources is still barely taken into the equation.
Regrettably, the lack of consideration for peoples' rights to control the use of their own natural resources within international environmental law is not new. In the past, conservationists have advocated the establishment of people-free parks arguing that human occupation inevitability resulted in the loss of biodiversity. 97 Th is resulted in the forceful eviction of numerous indigenous and local communities from their traditional habitats without being consulted or compensated. 98 Th is approach has also been refl ected in regulatory frameworks guiding the establishment of protected areas, which for a long time supported the absolute control of the natural resources, external to the wishes and views of the local populations. It was only at the end of the 1990s, notably with the adoption of a revised system by the World Conservation Union (1997) , that the concerns of the local populations were starting to be included in the management and establishment of such parks. 99 Aft er years of disregarding the local populations, this area of international law is fi nally starting to integrate them into the management of resources. Th e view is becoming that sustainable use of natural resources cannot be achieved unless fair access and control to natural resources are available to local people. 100 Th is change in orientation and the realisation of the need to include local communities in the management of natural resources should serve as model for the development of other areas of international environmental law.
While it is critical that international environmental law rises to the challenge of ensuring the conservation of our rapidly vanishing natural resources, the integration of local peoples' rights over such natural resources ought to remain part of the equation. When it comes to the management of natural resources, the right to selfdetermination represents a useful framework to ensure that peoples have a right to be integrated into the decision making process, but also in the self-management and enjoyment of the benefi ts generated by the use of these resources. Th e interaction and relationship between international environmental law and human rights are not new and have increasingly been developed in recent years. 101 Nonetheless, the increasingly 97 Intersentia important role that international environmental law is playing in the management of natural resources needs to integrate a larger focus on the human rights of peoples to freely dispose of their natural resources.
CONCLUSION: A NEW PHASE FOR SELF-DETERMINATION?
Th e right of peoples to self-determination has already had many incarnations, as it has been a right that has lived through changing periods and evolved from being a support to the emergence of nationalism; a bedrock in the fi ght against colonial oppression; and a support to democracy. 102 Under international law, self-determination has predominately become attached to a right for peoples to both territorial and political sovereignty. Th e natural resources aspect of self-determination has yet to properly emerge. Despite having been draft ed in the 1960s, article 1(2) of the International Covenants represent the potential to address one of the deepest causes of poverty, wars and corruption. Notwithstanding its ambiguous birth based on compromises between States' sovereignty over natural resources and the peoples' right approach, the affi rmation that peoples have the right to freely dispose of their natural resources remains a powerful legal statement. Ultimately, such a controversial and ambiguous birth of the right does not aff ect its fundamental signifi cance. Th e right to freely dispose of natural resources has been a powerful norm to ensure the development of a strong corpus on indigenous peoples' rights. Th is should be used as an example of powerful advocacy. Th ere is no reason why other peoples will not be able to claim such a right. Th e fact that the right of peoples to use their natural resources becomes an issue only in adverse circumstances -when they have no access to food or water -is of concern. Self-determination ought to be a vehicle to ensure that people do not fi nd themselves in a situation where their subsistence is at stake. Nonetheless, these slow and imperfect revivals of the right of peoples to freely dispose of their natural resources should be seen as encouraging signs. At least, the right to self-determination is being used and interpreted in the context of exploitation of natural resources. A connection that is oft en forgotten. However, as argued in this article, the revival of the natural resources aspect of self-determination ought to take place also in other forums. Th e regulations defi ning the use of natural resources are mostly designed outside the human rights framework, usually within the expanding legal frameworks regulating investments 102 and environmental protection. In these areas the right of peoples to freely dispose of their natural resources is neglected. Again the integration of a peoples' perspective on the way their natural resources are used and controlled require the revival of the right to self-determination. Th is demands the integration of human rights arguments into areas of high economical interest. Regrettably, human rights lawyers and activists missed the opportunity to revive the natural resources aspect of self-determination within the recent debate on human rights and business. While the interconnection between business and human rights has received enormous attention in the last few years 103 , the rights of peoples to freely dispose of their natural resources has noticeably been neglected from these discussions. Corporations and companies are the actors who transform most of our natural resources in commodities used in our daily life. Hence, when it comes to the disposal of natural resources, it is certain that businesses are the central actors. Th e recently adopted 'Protect, Respect, Remedies' UN framework on business and human rights does not address or mention the fundamental rights of peoples to freely dispose of their natural resources. 104 Arguably, the right of people to freely dispose of their natural resources ought to play a more central role in the way the exploitation of the natural resources is undertaken. Th e issue of control over natural resources, whether they are minerals, agricultural lands, fi sheries or forestry, certainly poses central questions about the allocation of wealth and power in society. Until now, and despite the affi rmation in article 1 of the two main human rights treaties, the control has predominately been in the hands of States, investors and corporations. It is time for human rights advocates and peoples to revive the largely forgotten affi rmation that peoples should freely dispose of their natural resources. 
